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1 
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1 
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TBE UNION LIGE!P, HEAT AND COWANY ) 
1 

DEFENDANT 1 

vs . ) CASE NO. 89-278 

O R D E R  

On November 2, 1989, the Commission entered an Interim Order 
prohibiting The Union Light, Beat and Power Company ("ULH6P") from 

furnishing, making available, rendering, or extending retail 

electric service to any electric-consuming facility in any part of 

the Saddlebrook Farms Subdivision which lies within the territory 

certified to Owen Electric Cooperative, Inc. ("Owen") pursuant to 

the Certified Territory Act, K R 8  278.016-278.018. The 

Commission's Order further provided that a final decision on the 

merits would not be issued until the Boone Circuit Court rendered 

a final decision on the constitutionality of the Certified 

Territory Act in City of Florence, et a1 v. Owen County RECC, et 

- a1.l By decision entered August 24, 1990, the Boone Circuit Court 

Civil Action No. 89-CI-388 (Boone Cir. Ct. Ky., August 24, 
1990). 



upheld the constitutionality of the Certified Territory Act. A 

copy of that decision is attached hereto a8 Appendix A. 

Based on the evidence of record and the decision of the Boone 

Circuit Court, the Commission hereby finds that its November 6, 

1989 Order should be made final. The Commiesion further finds 

that this case should be terminated without prejudice to the right 

of either party to seek further relief in the event that the 

decision of the Boone Circuit Court i8 modified on appeal. 

IT IS THEREFORE ORDERED that ULHLP shall not furnish, make 

available, render, or extend retail electric service to any 

electric-consuming facilities in any part of the Saddlebrook Farms 

Subdivision which lies within the certified territory of Owen. 

Done at Frankfort, Kentucky, this 21at day of November, 1990. 

PUBLIC SERVICE COMMISSION 

ATTEST: 

4g4 Executive M L  Director 



APPENDIX A 
APPENDIX TO AN ORDEiZ OF THE KENTUCKY PUBLIC 

SERVICE COPMISSION I N  CASE NO. 89-278 DATED Noneber 21, 1990 

OWEN E L E C T R I C  C C O P E ~ T I V E ,  INC. CEFSPIDXII'TS 
A N D  
F R E D E R I C  J. COWAN, JR. 
ATTORNEY GENEXAL 
AND 
PUBLIC SERVICE CCVLISSICN OF KENTJCKY INTERVENING DEFENDANT 

* * * * * * * * a * * * * * * * * * *  

T h i s  case is before  tbe Circu i t  Court upon crass i 
t 

motions f o r  summary Judgment. For purposes of this Decision the ;  

Court w i l l  r e f e r  t o  t h e  Ci ty  of Florence, Kentmky, as the  

"City"; t h e  Union Light ,  Heat and. Power Company w i l l  be Vnion '*;  

Owen E l e c t r i c  Cooperative, Inc .  w i l l  be Vwer.t'; and P u b l i c  

Service Commission of Kentucky w i l l  be "Commissionv1. 

FACTS 

The partiem have submitted an "agreed set of facts", a 

municipal corgoration of the t h i r d  c l a s s .  

l i t y  providing electric se rv ice  t o  

customers within, ths C i t y  of Florence. By Ordinances No. 0-31-73 

and 0-34-73, t h e  C i t y ,  on October 9 ,  1973, granted Union an 

exclusi.ve twenty ( 2 0 )  year f ranchise  to  use t he  streets, roads 

and public ways wi th in  t h e  City for t h e  construct ion and 



omers wi th in  the City's boundaries, even 

omers are  within the exclusive cer t i f ied  

en by the  ?ublic Service Commission of 

e Certified Territory Statute. To bo so 

would require the Court t o  f i n d  s ix  sectlona of tho Kentucky - 
Revised Statutes unconstitutional. i 

Defendants contend that  the atatUte8 fn gmqkion are 

consti tutional and that Owen has t h e  exclusive right t o  serve a l l  
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persuade the Court. However, it appears that tne The Cirv cf , 
Nicbolasvilie v. Blue Grass Rural Electric Cooaerative 

cornoration, Ky., 514 S.W. 2d 414 (1974) and Southern B e l l  

Telepksce & Telearaph CO. v. Citv of Louisville, 265 Ky. 206, 56 

S.W. 2d 695 (1936) are controlling. City of Nicholasville 

arises f r m  a factual situation similar to the one at hand. 

There the Court specifically upheld the constitutionality 02 KRS 

96.538 and held that it prohibits a city from extending the 

services of its own electric plant into that part of the annexed 

lle in which the statute gives the 

e dominant right to provide service. 

clearly extends to KRS 81A.490 and the 

tute. 

The 

In Southern Bell the Court of 
Appeals held that the authority to regulate public Uti l i t ies  is a 

legislative function of the state and the tight is essentially a 

police power. 

that "a franchise granted by a municipality is granted subject to 

S o u t h e r q  Bell, supra at 696. It went on to hold 
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F z r  ?:?e f ~ ~ = ~ : i : . : j  rsssccs, t h e  C'sixt ccnc l . i l ss  ~3.2: :::e 

5:zlnt i f fs  hr=t;* not over=me --?E ?rasunpcion cf cons t i tu i icc i l i :y  

which a t c x h e s  t o  the  CzrtifiEd T e r r i t o r y  S ta tu t e ,  KRS 2 7 5 . 0 1 6 ,  

279.017 221 278.013, sr.6 ts i;2.S 9 6 . 5 3 8 ,  S?S 8 1 A . 1 9 0  and L?s 

27?.110(5). Tbernfore, it is CRDEZZ3 .WD .SCJUCGPD t h a t  tko  

Conplain:, as amended, cf ths  p l a i n t ' i f f s  be, and the  same is 

hereby Cisnrissrd, with prejudice,  a t  t h e  cos t  of t3e plaistiffa.9, i 
I n  i:s Counterclaim, Cwen seeks a declaracion t h a t  i t  

h:as t he  exclusive r i g h t  t o  provide r e t a i l  eieccric se rv ice  t5  a l l  

e l e c t r i c  cz2s.lxlir.g f e c i l i t i e s  loca t& wi th in  its c e r t i f i e s  

t e r r i t o r y ,  i x l u d i n g  those por t ions  of its certified t e r r i t o r y  - 
loca ted  within the  bounZaries of the  Ci ty .  For the reasons sat 

f o r t h  above, t h e  Court concludes t h a t  Owen is ent i t led to  

ju9gnent on its counterclaim and, the re fo re ,  it is ORDERED AND 

t h e  exclusive r i g h t  t o  provide r e t a i l  

electric consuming f a c i l i t i e s  loca ted  

r r i t o r y ,  including those portions of its 

a ted  within t h e  boundaria8 of the C i t y .  

men also seeks the  5nt ry  o f  an order r e q u i r i n g t h e  

c i t y  to offer a f r anch i se  for t h e  portion8.Oi t?qlcity whlch f a l l  

within t h e  certified territory of Owea~+--& &&om&ur. w i t  

authorized i n  C i t y  of Nicholasv i l le ,  supra at 411-418, and is 

.- 
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JUDGE, BOONE CIRCUIT COURT 
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